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Views of the Coalition about the reform of the Prosecutor’s Office  

 

1. The Coalition for Independent and Transparent Judiciary (hereinafter the 

Coalition) was founded on 29 April 2011. Thirty-four non-government 

organizations (NGOs) are members of the Coalition. The Coalition was 

founded to unite disperate efforts to improve and monitor the judiciary, 

advocate for reforms and promote transparency and independence. It 

aimed to do this through uniting professional law associations, NGOs 

and business associations.  

2. The Coalition wishes to comment on the Government-initiated changes 

in the Law on the Prosecutor’s Office. The Government-authored 

legislative initiative proposes a number of new procedures for 

appointment and dismissal of a Chief Prosecutor.  

3. The draft changes propose a new procedure to appoint the Chief 

Prosecutor, under which the Justice Minister nominates a candidate; the 

Prosecutorial Council then discusses the candidacy; a Council-supported 

candidate is submitted to the Government and, if the Government 

consents, the Parliament makes a final decision. The Parliament’s 

decision on a Chief Prosecutor would be made by a simple majority of 

votes. The proposed draft also envisages a special procedure for 

dismissal of a Chief Prosecutor; to this end, the draft proposes the 

concept of an ad hoc prosecutor whose task would be to prepare a 

report where there is an allegation that the Chief Prosecutor committed 

a crime.  

 

(a) Purpose of the draft law and the challenges faced by the 

current system 

 

4. According to its authors, “the draft law aims to increase the 

independence of the Prosecutor’s Office through establishing a 

Prosecutorial Council and a Prosecutorial Conference; [it is further 

aimed at] protecting the Prosecutor’s Office from bias and political 

influence.” 

5. The Coalition welcomes the Government’s intention to amend the 

current defective procedure to appoint a Chief Prosecutor. The current 

http://www.coalition.org.ge/


model of selection and appointment, in which a Chief Prosecutor is 

appointed and dismissed by the Prime Minister at the recommendation 

of the Justice Minister, has three major problems: 

- The entire process of appointment and dismissal is in the hands 

of the executive branch of Government and it is virtually 

impossible to hold open parliamentary debates on the matter; 

- Appointment of a Chief Prosecutor is not based on 

professional criteria and the appointment decision is made solely 

on the basis of political considerations; 

- The whole appointment process is exclusively managed by the 

ruling party and non-ruling forces are not part of the process even 

to a minimal extent.  

6. Furthermore, the prosecution system does not have strong guarantees 

of independence nor protection from political influence. The Coalition 

shares the view that the Prosecutor’s Office needs fundamental 

reformation to enhance its institutional independence and distance it 

from political interference. However, given the existing challenges in 

Georgia, the Coalition believes this goal can only be achieved by 

changing the Constitution. The same idea is supported by Mr. Thomas 

Hammarberg, EU Special Adviser, in his report.1  

7. The Government-authored draft law, unfortunately, is built to fit into 

the current constitutional framework. It will not result in substantial 

changes in the prosecution system. The Coalition believes implementing 

changes to actually de-politicize the Prosecutor’s Office is of crucial 

importance.  

8. The Coalition advocates the introduction of a democratic procedure for 

selecting the Chief Prosecutor. The procedure should guarantee the 

active involvement of opposition and minority political groups, and 

should aim to achieve consensus among political groups and the public. 

In doing so, it should also enhance the role of the Parliament in 

supervising the prosecution system. 

 

(b) The Prosecutorial Council and its staffing  

 

9. According to the explanatory note to the draft law, a prosecutorial 

council is referred to as an important guarantee for the independence of 

                                                 
1
 Georgia in Transition, Report on the human rights dimension: background, steps taken and 

remaining challenges. September 2013, p. 14 
<http://eeas.europa.eu/delegations/georgia/documents/virtual_library/cooperation_secto
rs/georgia_in_transition-hammarberg.pdf>. 



the Prosecutor’s Office. It is for this very reason that the draft law 

proposes establishing the prosecutorial council and participation of the 

council in appointment and dismissal of a Chief Prosecutor. The author 

of the draft law states that the prosecutorial council is being instituted in 

line with the international best practices and international organizations’ 

recommendations. The author claims the new rule of electing members 

of the prosecutorial council by the Parliament by a simple majority of 

votes has been devised in accordance with the Venice Commission’s 

recommendations.  

10. Article 81 of the draft law regulates the functions of the prosecutorial 

council and the procedure for electing members of the council. Pursuant 

to the draft, the prosecutorial council would have 9 members. These 

would include the Justice Minister (chair), two Members of the 

Parliament, four prosecutors and two civil society representatives. The 

Coalition thinks the concept of establishing such a prosecutorial council 

is a positive initiative. This novelty should make the decision-making 

process in the prosecution system healthier. We also welcome the 

inclusion of prosecutors and civil society representatives in the council. 

11. The Coalition further holds that the effectiveness and independence of 

the prosecutorial council will, to a great extent, depend on staffing the 

council. The rules of staffing the council, the council’s competences and 

the rights of its members should altogether ensure objective and quality 

performance of their duties by the members.  

12. The Coalition believes that the proposed staffing procedure cannot 

adequately ensure independence and impartiality of the prosecutorial 

council. According to the proposed procedure, the council will include 

three political figures (the Justice Minister and two Members of the 

Parliament). Such intense involvement of political figures introduces risks 

that the council may not be able to stay independent from politics. In 

other words, there is a high probability that the council may be open to 

political influence.  

13. The Coalition finds that involvement of the political figures in the 

prosecutorial council should be restricted and the members should be 

chosen based on professional criteria. Should the currently proposed 

criteria be used, and the council includes political figures, the coalition 

believes that the draft law should provide for the inclusion of opposition 

members of parliament through a quota system. The draft law should 

not preclude different political voices from being represented.  

14. Further, the Coalition finds the process to select the parliamentary and 

civil society representatives for the prosecutorial council unacceptable. 

In both cases the decision is made by a simple majority in Parliament. 



The Coalition finds that this rule leaves decision-making power 

exclusively in the hands of the ruling political force. As presented the 

regulation for how staffing of the council will be determined gives the 

ruling political force the freedom to choose members of the 

Prosecutorial Council from groups loyal to them.  The Coalition’s firm 

position is that both the selection procedure for the prosecutorial 

council and the process of appointment/dissmisal of a Chief Prosecutor 

must be protected from political interference. The Coalition believes 

that opposition political parties should also participate in these 

processes. Even if the authors of the draft law intended otherwise, the 

Coalition considers it unacceptable for the ruling political party to 

unilaterally be in charge of the process and exclusively make decisions.  

15. The selection processes for members of the prosecutorial council as 

envisaged by Article 81(2) of the draft law will not eliminate the question 

marks about the independence of the Prosecutor’s Office. The 

Coalition’s concerns in this regard are reinforced by the lack of any 

regulation to disqualify candidates with close links to the ruling party that 

might undermine the candidates’ ability to act apolitically. The low 

quorum required for the selection of members of the council means that 

there is a high likelihood that the political party in government would be 

able to choose only candidates who have demonstrated loyalty to the 

party. We also mention here that the Justice Minister’s exclusive power 

of nominating a candidate to the office of a Chief Prosecutor does not 

fulfill the objective of selecting a candidate who is the most qualified, and 

best meets professional criteria. On this ground, the Coalition believes 

that the process to appoint the Chief Prosecutor will retain its political 

nature. 

16. According to the European Commission for Democracy through Law 

(hereinafter, “the Venice Commission”) recommendation, in countries 

where a Chief Prosecutor is elected by the Parliament, a political 

consensus on the issue of appointment should be achieved. The Venice 

Commission considers an appropriate way of achieving this objective is 

to have a Chief Prosecutor elected not by a simple, but by a qualified 

majority.2 As such, it follows that the proposed draft contradicts the 

Venice Commission’s recommendation inasmuch as it envisages the 

election of a Chief Prosecutor by a simple majority.  

17. The risk that the Prosecutor’s Office may be subjected to political 

influence affects the quality of the administration of justice, endangers 
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European Standards as Regards the Independence of the Judicial System: Part II – The 
Prosecution Service (3 January 2011), CDL-AD(2010)040, paragraph 36 
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the protection of human rights and diminishes public confidence in the 

justice system. It is therefore of paramount importance that firm 

guarantees for independence of both the Prosecutor’s Office and the 

Chief Prosecutor are in place. In particular, we believe constitutional 

guarantees are needed. The current challenge is not only the fact that no 

changes in the Constitution regarding the Prosecutor’s Office are 

contemplated but also the defective proposed amendments meant to fit 

into the existing constitutional arrangements. The decision to introduce 

this draft bill might imply that the current Government is neither 

intending nor discussing constitutional changes to support the reform of 

the Prosecutor’s Office. 

18. The Coalition further believes that members of the prosecutorial council 

who are not prosecutors should be required to meet some minimum 

competency standards. Such standards should also be established for 

NGOs who may wish to nominate their candidates. It would be prudent 

to require council members to have a law degree; this is especially 

important given the fact that, pursuant to the draft law, the prosecutorial 

council will administer disciplinary proceedings and, in doing so, will have 

to evaluate whether or not the leaders of the Prosecutor’s Office have 

breached the criminal code or other legislation.  The Venice 

Commission has recommended that a prosecutorial council include 

members of the legal profession such as prosecutors, lawyers and legal 

scientists.3 

 

(c) Functions of the prosecutorial council  

 

19. Pursuant to the draft law, one of the functions of the prosecutorial 

council is to make recommendations to the Chief Prosecutor about legal 

issues of the Prosecutor’s Office activity and ways of establishing uniform 

prosecution practices. Given that the draft law prohibits the 

prosecutorial council from intervening in investigative and prosecutorial 

activities per se, it is unclear what the content of such a recommendation 

could be. Normally, uniformity in practice is achieved by deciding 

criminal cases in the same way and on the basis of the same standards.  

20. It should be mentioned as well that the prosecutorial council is not 

taking part in administration of justice, it does not supervise individual 

prosecutors and therefore it cannot be a legitimate and competent 

authority for issuing recommendations on how to develop law and 

establish uniform practices. 
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(d) Disciplinary liability  

 

21. Pursuant to the draft law, the prosecutorial council will also act as a 

disciplinary authority. It would have the power to decide displinary 

actions to be taken in response to any misconductcommitted by the 

Chief Prosecutor or deputy chief prosecutors.  The draft law envisages 

some legal guarantees afforded to prosecutors in a disciplinary process. 

The grounds for disciplinary liability as envisaged by the current Law on 

the Prosecutor’s Office are vague, this leaves it open to a multitude of 

different subjective interpretations and therefore the chance of political 

manipulation. Because the proposed draft law does not determine the 

grounds for liability in clear terms, it is likely that the disciplinary 

mechanism will be used to the detriment of a Chief Prosecutor’s 

independence.  

22. The Coalition considers the current disciplinary system in the 

Prosecutor’s Office defective. The independence of the disciplining 

authority (the Inspectorate-General) is not guaranteed, prosecutors’ 

rights in disciplinary proceedings need to be strengthened and the 

disciplinary violations and the procedure should be clearly articulated. 

For these reasons, the Coalition is of the view that the draft law is not 

systematic, is in fact sporadic and lacks justification. The entire system is 

defective, and an attempt to regulate the problems only in relation to a 

Chief Prosecutor is insufficient. We believe systemic changes are needed 

to make the internal disciplinary process within the Prosecutor’s 

Officehealthier.  

 

(e) The Prosecutorial Conference  

 

23. The explanatory note to the draft law explains the existence of such a 

body will substantially improve the independence of the Prosecutor’s 

Office’s. It will do this by provide prosecutors with the possibility to 

decide important matters related to the Prosecutor’s Office.  

24. The Coalition welcomes the establishment of the Conference of 

prosecutors and investigators of the Prosecutor’s Office. We think the 

existence of the Conference will help improve the prosecutors’ self-

governance and strengthen the status of individual 

prosecutors/investigators. It will also increase the involvement of 

prosecutors and investigators in the decision-making process.  



25. Under the draft law, one of the most important functions of the 

Prosecutorial Conference is to nominate prosecutor members of the 

prosecutorial council. However, there is a limitation on the right to 

nominate candidates. In particular, candidates may be submitted by the 

Tbilisi Prosecutor’s Office, regional Prosecutor’s Office, or departments 

of the Chief Prosecutor’s Office which have the power of prosecutorial 

supervision under the Criminal Code, etc. 4 

26. The Coalition feels that such limitations on the right to nominate 

individual prosecutors will not achieve the objectives of the draft law. 

We deem it appropriate, similar to the Conference of Judges, to vest 

each prosecutor and investigator with the right to nominate candidates 

for membership of the prosecutorial council. 

27. We would like to add that the draft law does not clearly describe the 

process by which nominating-agencies will select candidates for 

nomination. Nominating agencies are part of very hierarchical system 

and senior officials can greatly influence the nomination process. 

Therefore, the Coalition believes there is a high risk, if the proposed 

procedure remains unchanged, that candidates for membership in the 

prosecutorial council submitted to the prosecutors’ conference will be a 

result of unilateral decisions made by the heads of the nominating 

agencies.  

 

(f) Ad hoc prosecutor  

 

28. Pursuant to the draft law, the purpose of appointing an ad hoc 

prosecutor is to have crimes allegedly committed by a Chief Prosecutor 

investigated by a body or a person who is not subordinated to the Chief 

Prosecutor. This person ought, therefore, to be free from the Chief 

Prosecutor’s influence. The draft law suggests that this novelty (together 

with other proposed changes) will make the Law on Prosecutor’s Office 

compliant with international standards.  

29. According to the draft law, the prosecutorial council appoints an ad hoc 

prosecutor who is to draft a legal report on alleged crimes committed 

by a Chief Prosecutor. The concept of an ad hoc prosecutor is being 

introduced only in relation to dismissal of a Chief Prosecutor and it has 

nothing to do with a procedure under criminal law.  

30. Unfortunately, the draft law does not introduce an effective mechanism 

for determining liability of a Chief Prosecutor and members of the 

Prosecutor’s Officebecause an ad hoc prosecutor’s involvement in this 
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matter is not contemplated. This means investigation will remain a 

problem where there is an allegation that a Chief Prosecutor or other 

prosecutors committed a criminal offence. It is necessary to establish an 

effective mechanism to supervise the prosecution system for which 

reason the Coalition deems a special independent body should be 

created to carry out independent and effective investigation in cases of 

alleged breach of law by the members of the Prosecutor’s Office.  

 

(g) Appointment of a Chief Prosecutor 

 

31. In the view of the draft law’s initiator, involvement of the legislative and 

executive branches of Government and of the prosecutorial council in 

the appointment and dismissal of a Chief Prosecutor will ensure a 

correct decision is made about the candidate and inspire trust of the 

public in the selected candidate. 

32. Under Article 91 of the draft law, the Justice Minister nominates a 

candidate for Chief Prosecutor and submits the candidature to the 

prosecutorial council for approval. The council discusses the candidature 

and approves it by a two-thirds majority of votes. If a candidate does not 

receive a sufficient number of votes, the Justice Minister will propose a 

new candidate to the prosecutorial council. A candidate approved by the 

prosecutorial council will then be submitted by the Justice Minister to 

the Government of Georgia. If the Government consents, the 

candidature will finally be submitted to the Parliament for election. The 

Parliament will elect a Chief Prosecutor by secret ballot by a simple 

majority of enlisted members of the Parliament.  

33. The proposed model does not ensure sufficient protection of a Chief 

Prosecutor’s selection and appointment procedure against politicization; 

the ruling political party’s involvement in the process is still too high. 

Leaving the right to first nominate a candidate in the hands of a political 

official is not prudent. Nomination by a Minister of Justice and the 

subsequent discussion and approval of the candidature by the 

Government keeps the matter political by nature. Nomination by the 

Justice Minister of a Chief Prosecutor’s candidature has been considered 

a problem as early as in the Second Progress Report on the 

Implementation by Georgia of the Action Plan on Visa Liberalisation 

dated 29 October 2014.5 This issue has been dealt with also in the 
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 REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL, 

Second Progress Report on the implementation by Georgia of the Action Plan on Visa 
Liberalisation, 29 October 2014, COM(2014)681final, http://ec.europa.eu/dgs/home-
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OSCE/ODIHR’s Trial Monitoring Report.6 The need for ensuring the 

Prosecutor’s Office’s independence from political intervention is 

mentioned in the EU-Georgia Association Agenda.7 

34. It is important to transfer the right of final appointment of a Chief 

Prosecutor to the Parliament. However, the draft law leaves this process 

solely in the ruling political party’s hands, which will negatively affect the 

independence and credibility of the institution of the Chief Prosecutor.  

35. We think the reform should be conducted in a way to encourage the 

involvement of different groups in the decision-making process and 

facilitate to reaching a consensus among the political forces. These can 

be done in a number of ways, including by increasing the participatory 

role of non-ruling political groups in the staffing of the Prosecutorial 

Council and/or discussion of a Chief Prosecutor’s candidature, or using a 

reconciliation commission or other mechanisms to ensure both 

inclusiveness in and timeliness of the process. 

 

(h) Dismissal of a Chief Prosecutor  

 

36. Under the proposed draft law, if there is sufficient reason to believe that 

a Chief Prosecutor committed a criminal offence, the Prosecutorial 

Council will appoint an ad hoc prosecutor. As already mentioned, an ad 

hoc prosecutor’s function is related to dismissal of a Chief Prosecutor 

from office and it has nothing to do with a regular criminal procedure. It 

is unclear, hence, how this procedure relates to a regular investigation 

procedure. Under the current legislation, any report on alleged 

commission of a criminal offence is a mandatory ground for launching a 

criminal investigation. The draft law changes the mandatory launch of an 

investigation, making it the Prosecutorial Council’s discretionary power 

to decide whether to appoint an ad hoc prosecutor or not. We think 

such arrangement makes the process overly political and does not serve 

the interests of preserving the independence of the Prosecutor’s Office. 

37. There are many actors involved in the process of dismissing a Chief 

Prosecutor: an ad hoc prosecutor, the Prosecutorial Council, the 

Government and the Parliament. But none of these stages implies 

submission by a judicial institution of a report on possible commission of 
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crime by a Chief Prosecutor. This shows that this procedure differs from 

the constitutional impeachment procedure, which envisages submission 

of its conclusion by the Constitutional Court. 

38. The draft law also says nothing about what happens after a final decision 

is adopted (by the Parliament) removing a Chief Prosecutor from office: 

whether a criminal case will be opened/continued, and what weight the 

materials collected by an ad hoc prosecutor will have. 

39. Article 91 of the draft law also vests the Prosecutorial Council with the 

right to conduct a sort of quasi-investigation in the process of appointing 

an ad hoc prosecutor. The Coalition finds the phrase “sufficient reason 

to believe” mentioned in Article 92(1) of the draft law – which is a 

proposed standard for appointment of an ad hoc prosecutor – unclear. 

Not only is the meaning of the standard unclear itself, but it is also 

uncertain how the Council will discuss and ascertain whether such 

standard has been satisfied. The Coalition finds it ambiguous how the 

Council will discuss, at the subsequent stage, whether or not a relevant 

criminal law standard – a reasonable doubt standard – has been met. 

The Coalition believes such power is associated with certain risks and 

goes beyond the mandate and capacity of the Council. In addition to 

purely legal issues, account should also be taken of the political 

composition of the Council, which may politicize the issue too much. 

40. Article 92(8) of the draft law stipulates imposing liability for refusing to 

provide explanations and/or providing false explanations to an ad hoc 

prosecutor. The Coalition wishes to emphasize that the current 

procedure of testifying at the investigation stage (the obligation of 

testifying to an investigator) is problematic itself and the cutting-and-

pasting of this procedure to apply also to an ad hoc prosecutor is 

inappropriate. The current version of the cited provision of the draft law 

must be changed. 

 

(i) Decision-making by the prosecutorial council 

 

41. According to the draft law, a Prosecutorial Council’s decision is 

considered adopted if a majority of the Council’s attending members 

vote for it (save a few exceptional cases). We believe the draft should 

determine a quorum required for decision-making by the Council. This is 

necessary in order to make sure important issues are not decided by 

individual members of the Council, and the idea of staffing the Council 

on the basis of a representative principle actually works. 

42. Under the proposed draft, a request for the appointment of an ad hoc 

prosecutor is triggered by a vote on the issue, that has support of one-



third of Members of the Parliament (that is, it does not require a 

majority of votes).. The Council, in its turn, reviews such request and 

decides on its appropriateness. However, the draft law does not specify 

the number of votes in the Council required for making this decision. 

This means a general rule of decision-making by the Council applies: a 

majority of attending members’ votes. The Coalition believes that, since 

such request is authored by Members of the Parliament, a low quorum 

for decision-making such as this is unjustified and diminishes the role of 

the Parliament. 

   

(j) Accountability of a Chief Prosecutor 

 

43. According to the draft law, a Chief Prosecutor will have to report to the 

Prosecutorial Council once every 6 months. However, the draft law 

does not envisage a Chief Prosecutor’s accountability to the legislature. 

The Coalition believes proper regulation of the accountability issue is 

indispensable for ensuring real independence of the Prosecutor’s Office. 

We therefore think that the ongoing Prosecutor’s Office reform should 

focus on reinforcing the parliamentary control and holding the 

prosecution system accountable exactly to the legislature. In the recent 

past, in Georgia, we have had several occasions of the Chief Prosecutor 

ignoring the demands from opposition parties to appear before the 

Parliament. For this reason, we deem it is prudent to create a 

mechanism ensuring that a Chief Prosecutor reports to the Parliament 

periodically. 

44. Consequently, it is necessary to determine the frequency and regularity 

of reporting by the Chief Prosecutor to the Parliament, the 

parliamentary committee tasked with the parliamentary control function 

and the contents and volume of the Chief Prosecutor’s report.   

 

   

 


